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The facts
On 5 May 2022, Oliver Bennett, a small business owner, entered into a written agreement (the Contract) with Urban Auto Group Pty Ltd (Urban), a company specialising in the restoration and sale of luxury vehicles, for the purchase of a restored 1967 Ford Mustang (the Vehicle).
The Contract price was $165,000.
Prior to entering into the Contract, Bennett attended Urban’s showroom in Alexandria, Sydney, where he inspected the Vehicle and spoke with Urban’s sales manager.
During those discussions, Bennett was informed that:
1. the Vehicle had undergone a “full professional restoration to concours standard”;
2. the engine had been “completely rebuilt using original-specification components”; and
3. the Vehicle was “suitable for regular road use without any further major work required”.
Bennett indicated that he intended to use the Vehicle both for weekend driving and for display at classic car events.
The Contract contained the following clauses:
Clause 7 (Condition of Vehicle)
“The Purchaser acknowledges that the Vehicle is sold in its present condition, having had the opportunity to inspect the Vehicle prior to purchase.”
Clause 9 (Entire Agreement)
“This Contract constitutes the entire agreement between the parties. The Purchaser acknowledges that no reliance is placed upon any prior representations or statements not expressly set out in this Contract.”
Clause 11 (No Warranty)
“To the extent permitted by law, all warranties, conditions, and guarantees not expressly set out in this Contract are excluded.”
Shortly after taking delivery of the Vehicle, Bennett began to experience mechanical issues, including overheating and loss of power.
Upon further inspection by an independent mechanic, it was discovered that:
· several engine components were not original-specification parts;
· aspects of the restoration had been completed using non-standard methods; and
· the engine required substantial further work in order to be safely operated on public roads.
The estimated cost of rectification was approximately $45,000.
Bennett contacted Urban seeking to rescind the Contract or recover damages. Urban refused, relying on Clauses 7, 9, and 11.
Urban asserted that:
· Bennett had inspected the Vehicle prior to purchase;
· the Contract clearly excluded reliance on any prior statements; and
· any issues with the Vehicle were consistent with the nature of restored classic cars.
Bennett’s solicitors wrote to Urban’s solicitors stating that:
1. the statements made prior to the Contract constituted representations of fact, not mere sales puffery;
2. those representations were false and misleading;
3. Clause 9 did not preclude a claim for misleading or deceptive conduct or misrepresentation;
4. in the alternative, the Contract contained an implied term that the Vehicle would be reasonably fit for the purpose communicated to Urban, namely regular road use (the Implied Term);
5. Urban’s reliance on Clauses 7, 9, and 11 was ineffective to exclude liability in respect of misleading conduct.
Urban maintained its position and declined to provide any remedy.
Evidence at trial included:
· internal Urban communications referring to the restoration as “cosmetic-heavy” and noting that “engine work is passable but not perfect”;
· testimony from Urban’s sales manager that statements regarding “concours standard” were intended as general promotional language;
· evidence that Bennett had only conducted a brief visual inspection and did not test drive the Vehicle.
Bennett commenced proceedings in the Supreme Court of New South Wales seeking rescission of the Contract and damages.
The trial judge’s findings
The trial judge made the following findings:
The statements made by Urban prior to the Contract were capable of constituting representations of fact. However, the trial judge found that, when considered in context, those statements were not intended to be taken literally but rather formed part of general promotional language commonly used in the sale of restored vehicles;
In particular, the phrase “concours standard” was held to be inherently imprecise and not capable of conveying a specific, objectively verifiable standard;
Clause 9 (Entire Agreement) was effective to prevent Bennett from establishing reliance on the pre-contractual statements. The trial judge held that Bennett had agreed that he did not rely on any such representations;
Clause 7 reinforced the conclusion that Bennett accepted the condition of the Vehicle following inspection;
The trial judge accepted that the Vehicle required further work, but found that this was not inconsistent with the nature of classic car restorations;
The trial judge rejected the existence of the Implied Term, holding that the Contract did not satisfy the requirements for implication under BP Refinery, particularly the requirement that the term be necessary for business efficacy;
The trial judge also found that Bennett had not sufficiently established that Urban engaged in misleading or deceptive conduct, as the statements relied upon were too vague to be actionable.
Accordingly, judgment was entered in favour of Urban.
The grounds of appeal in the High Court
Bennett, having obtained special leave to appeal, now appeals to the High Court of Australia.
The grounds of appeal are:
1. The trial judge erred in characterising the pre-contractual statements as mere promotional language, rather than representations of fact capable of being relied upon;
2. The trial judge erred in holding that Clause 9 was effective to exclude reliance on those representations, and thereby failing to properly apply principles relating to misleading or deceptive conduct;
3. The trial judge erred in failing to find that the representations were misleading, in circumstances where the Vehicle did not conform to the standard described;
4. The trial judge erred in failing to find that the Contract contained an implied term that the Vehicle would be reasonably fit for the purpose communicated to Urban;
5. The trial judge erred in failing to give sufficient weight to evidence indicating that Urban was aware of deficiencies in the Vehicle at the time of sale.
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